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Reversal of Blight

New crop of cases face Gallenthin's
substantial, credible evidence test

minent domaindecisons in sewv

eral municipalities demonstrat

that courts are looking at prerog
ative writs actions and expert testi-
monies throughthe lens of Gallenthin
Really v. Boroughof Paulsborqg 191 NJ
344 (2007). New Jerseycourts would
not acceptor give deferenceo munici-
pal blight declarationsthat were not
suppored by subgantial, credble evi-
dence in redevdopment projects in
Belmar, Lodi, Newark, Camden and
Maplewood.

Only onedecision,involving prop-
erties in Mt. Holly, upheld the blight
desgnaion. Municipalities that pre-
sentedless evidencethan requied by
Gallenthin were subjectto losing their
blight desighations and casta dubious
light on the future of their redevebp-
ment projects.In Citizensin Action v.

Townshp of Mt. Holly (A-1099-05T3),
the plaintiffs, a group of homeowners,

resdedin or ownedpropertyin thesec
tion of Mt. Holly known as Mt. Holly
Gardes. The trial court, afteraffording
plaintiffs a heaing andan expansiorof
the record, affirmed the designaibn of
an areain needof redeveloprent. The
Appellate Division unanimoufy
affirmed the trial court and found that

the municipality had met the burden
under the Local Redevdopment
Housing Law (LRHL), N.JS.A.
40A:12A-1 et seq., of providing sub-
stantial, credble evidenceto supporta
finding of blight The casewasargued
in October2006,butit wasdecdedJuly
5, after the Gallenthin decison.

The coutt discuses Gallenthin in
suppot of its opinion that redevebp-
ment designatons, like all municipal
acions are veded with a preumption
of validity andthatjudicial review of a
redevebpmentdesgnationis limited to
whetherthe desgnaton is suppoted by
subganial credible evidencelt is clear
fromthetextof theopinionthatthesub-
stantial credble evidencestandad will
bestrictly enforced,andequaly clearin
this cas, that Mt. Holly’s expert met
theted. The presunption of thevalidity
of the municipal acion remanedintact
— adifficult issuefor objecing proper
ty ownes to overcone. Neither the
coutts nor the Legidature will deny a
municipality thetool of eminentdomain
where they seekto redevebp cleaty
blighted propertes

OnJuly 11, anotherappelate panel
reversal Monmouth County
Assignment JudgeL awrerce Lawson’'s
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decsion affirming Belmar’'s blighting
of waterfront property belonging to
Freednan’s Baker in HIB v. Borough
of Belmar (A-651005T5). The appet
late coutt in HJB stated that “the stat-
tory language of subsedion 5(d)
requiresthatthe condtionslistedin the
first patt of thesentencebe ‘detrimental
to the safety, heath, morals or welfare
of the community.” While the invest-
gaion repot prepaed for Belmar by
SchoorDePama may demonstrae that
Freednan’s Bakery was obsoleg, with
faulty desgn and land coverage,the
coutt foundthere wasno proofthatcon
ditions were detimental to the safey,
heath, morals or welfare of thecomnu-
nity. SpruuceManor Enter. v. Boroughof
Belmawr, 315 N.J. Super 286 (Law
Div. 1998) held thatfailureto meetcur-
rent design standads coud not, by
itself, serve asa bass for a designabn
thatthe areawasin needof redevebp-
ment Furthemore, the court sad that
the New Jersey Conditution resticts
govenmentredevebpmentto “bli ghted
area$ andquotedthe Suprene Courts
obsrvaton in Gallenhin: “[tthe New
Jasey Conditution does not pernit
govenment redevebpment of private
propety solely because the propertyis
not usedin an optimal manner’ Thus,
evenif its desgn was not optimal for
commecial purposes, Freadman's
Bakel is notablighted area.

On July 16, five membersof the
Lodi Borough Counci voted unant
moudy to drop the appealof a lower
state court decsion that found the bor-
ough had no groundsto blight land
belonging to Brown'’s Trailer Park and
CodaTrailer Coutt, conmprising approx
imately 20 acresin thevicinity of Route
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46.More than40residens wereaffected
by the town's attenpt to seizethe prop
erties by emnent domain. Bergen
County Supeior Court Judge Richard
Donohue’sdecison in the case, LBK
Asciates,LLC and SaveOur Homesv.
Borough of Lodi (A-1829-05T2), was
underappealand pendingat the time of
the Borouch Counci’s dedsion. The
Office of the PublicAdvocatesubmited
anamicusbrief in this caseon behaf of
the propety owners. Pubic Advocate
Ronald Chen said, “In this mater, the
trial court reachedthe correct ultimate
concluson — Lodi’s blight designaibn
mud fail.”

Then,on July 24, a unanimous per
curiam opinion was issued by New
Jerey Appellate JudgesKesin, Payne
ard Lihotz, affirming Superior Court
Judge Richard Donohue in LBK
Asociatesand Coda Realy, andthrow
ing out prior resolutons of the Lodi
Planning Board, mayorand council that
blightedthesubjectproperies.Thecourt
rejected the agumentthat the plaintiffs
failed to overcomethe presumpbn of
validity. Moreover,the courtdrew upon
Gallenthin stating, “Once plaintffs
demonsgtated the redeveloprent desig
nation was not suppored by subsantial
evidence that municipal acion was no
longer entitled to the deferencenorma
tively afforded.”

In light of its findings concerning
blight and the absrce of substarial,
credide evidence, the coutt did not
addessotherimportant issuesraisedin
the amicus briefs filed by the Office of
the Pubic Advocateand the Northeast
New JerseyegalServicesregardinghe
municipality’s congitutional obligation
to makeprovisionsfor affordablehous
ing andthe effect of the exercseof emi-
nent domain which in these caes
would resultin a netlossof affordabke
housng.

OnJuly 17,adedsionwasissuedy
the Appellae Division in Cramer Hill
Residerg Assodation v. Primas (A-
5486-05T3) a suit broughtby the South
Jasey Legal Sewices involving the
Cramer Hill Neighborhoodof Camden.
The Appellate Division unaninmously
reversed the trial court regarding
Camda’s attempt to use eminent
doman to acquireseeralparces of land
under the Fair Houshg Act, N.J.S.A
52:27D-325 Camdensoughtto usethis

actratherthanthe Local Redevelopnent
Housing Law (LRHL) after the trial
coutt threw out Camdens redevelop
ment plan. The Courier Pog repoted
thatthe city decidedto redothe Cramer
Hill redevelopnent plan prior to the
coutt’s ruling on July 17. The bags for
the city’s eminent doman action was
that the acqusitions would increa® the
number of affordabk houshg units in
Camden In revesing thetrial cout, the
AppellateDivision agreedwith plaintiffs
that a heaing was required at the trial
level to edablish that the proposd
acqusitions would in fact increa® the
numberof affordablehousng units. The
coutt aceptedthe plaintiffs desription
of the CramerHill neighbahood: “T he
buildings are varioudy congructed of
wood, brick and stone. The reddenial
areacontins modes, mostly single and
semidetached family homes They are
primarily of nineteenth century con-
struction with many fine period struc-
tures which continue to be solid, com
fortable urban dwellings Many homes
are well-maintainedand haveattracive-
ly landgapedyardsandgardens’

In reachingits concluson, the court
notedandrelied uponthe N.J. Suprene
Courts recentdecsion in Gallenthn.
Thecout reiteratedthataheaingisnec
essar, whendealng with statutory con
struction andthe useof eminentdomain,
to detemine wheter ther is a ratonal
bass to susi@in the municipal acion
authorzing the use of eminentdoman,
which in this case with referenceto the
Fair HousihgAct, is desgnedto provide
low andmodenteincomehousng to the
municipality.

Two days after the Cramer Hill
opinion wasreleasedpn July 19, Essex
County Superbr Coutt JudgeMarie P.
Simoneli issued a detailed 71-page
opinion in Mulberry Steet Area
Property Owner’s Group v. City of
Newark (ESX-L-9916-04), and threw
out Newark’s attemgs to blight the
Mulbery Street project area.The area
conssted of 14 acres of land improved
with amix of resdental andcomnercial
buildingsandseveal paking lots. There
are 166/lots: all butsevenlots are owned
by private bushessesor individuals,
locaied approximatly oneblock eas of
the Newark Arena project presently
underconstuction on Broad Street

Sixty pagesof the decision were

devotedto a parcel-by-parcel anal/sis of

the propetties and corncluded, after

reviewing the repots and testmony of

the respedtve planning expers, thatthe
city had not provided subsanial credk

ble evidenceof blightasrequiredby the
LRHL. The cout also relied on
Gallenthin Redty v. Borough of

Paulsboro: “T hus regadlessof whether
thepropery is locaiedin a small munic-

ipality, such as Paulsboro, or a large
municipality, suchasNewark,whetherit

is vacantor unimprovedor a parkinglot,

gravellot or storageyard, a municipality

cannottake propety for redevebpment
sdely under N.JSA. 40A:12A- 5(e)
merrely becauset believes thatthe land
is notfully productve andcanbe usefor

something more beneftial to the gener

al welfare.” The evidencedemonstated
that the mgority of the resdental,

mixed-use, commercial and industril

buildingsare not detkriorated, dilapidat

ed, abandoned or obviously beyond

redoration. In fact theywerestrucurak

ly sound, fully occuped, properly uti-

lized, well-maintained and in good to

fair condtion or undergoing renovatons
or rehabiltation. The court found that
Newak’'s dechraton of the Mulberry
Street neighbohood as an areain need
of redevebpment underthe LRHL was
not suppoted by substeinial evidence.

The Mulbery Street plaintiffs also
made allegationrs of impemisside
favoritism givento politically-connected
devebpes. Althoughthere wasno deter-
minaton regading the merits of thecor
ruption claim, the coutt notedtheindict
mentof former Mayor SharpeJamedor,
among other things alleged impropri
etiessurounding the sale of city owned
propety.

Finally, on July 28, EssexCounty
Superor Court Judge Donald Goldman
vacaed Maplewoods blight declraton
for two properies Carolyn Evansand
Rivoo Group, LLC v. Townshp of
Maplewood (L-691006), was an action
in lieu of prerogatve writs where the
plaintiffs conededtheincluson of their
propetiesin anareain need of redevel
opmentunderthe LRHL. The plaintiffs
arguedthat the acton of the defendant
township was arbitrary and capricous
and not bagd on substntial, credibke
evidenceasrequiedby thelaw. Relying
on Gallenthin, the court rejected
Maplewoods argunentthatthe suit was
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prematire becausano planfor redevel
opmenthasbeenadoptedand no con
demnaibn was imminent. The court
said:

Mapewood and its Planning
Board also opposethis law-
suit on grounds of ripeness
and starding. Theyarguethat
thecasis notripe for review
because no developmenplan
is yet in place. Evans and
Rivco respondthatthe desig
nation of an areain needof
redevelopmentis bindingand
permanent, andtherefore can
be challengedby anyonesub

tion as an area in need of

redevdopment is justiciable

and thatan attackon it is not
premature. However, other
relief sought by Evans and
Rivco will be denied because
suech relief is premaure. No

attempt at taking their prop-

erty is plannal or suggesed.

Moreover, even an erroneous
designafion as being part of

an areain need of redevelop-

ment would not immunizethe
Evans and Rivco propeties
from being aocquired for a
truly public use.

jed to its effects. This Court
finds that Evans and Rivco
have standing to challeng
the designation. Gallenthinis
itself evidencethata desigra-

Maplewoods argument was
disingenwus, but not uncommam.
Municipalitiesoften attempt to intim-
idate propeity owners who oppose
blight desighations under the 45-day

time corstraints. A blight desgna
tion, left unchalenged,is inde=d the
foundaion for subsequent eminent
domain acton by the municipality.

Gallenthin hasoffered the courts
an important tool to deal fairly with
property ownes contesting blight.
The Blighted Areas Clause in the
New Jewsey Consttution both grants
and limits to the state’s redevelop-
ment authority. Through Gallenthin,
we are reminded that, while the
Legislature enlarged the power of
eminentdomain to includethetaking
of private propetty for redevelbpment
pumpo<s, the judiciary is the final
arbiter. As Justce Zazali sad, “The
Peopke ertrusted cettain powers to
the Legislature, and the couts are
responsible for ensuring that the
terms of that trust are honaed and
enforced” W



